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PROCEEDI NGS
1:.35 p.m

PRESI DI NG MEMBER KEESE: Call to order
this conference on the Presiding Member's Proposed
Deci sion on the application for certification of
the Three Mountain Power project.

I'"mBill Keese, Chair of this Commttee,
heari ng docket number 99-AFC-2. To ny right is
Cynthia Praul, my Advisor. To ny left, M. Ed
Bouillon, who will handle this matter for us.

Why don't we just introduce the parties
here. Applicant?

MR. McFADDEN: Marty McFadden, Vice
Presi dent for Three Mountain Power.

MS. MacLEOD: Ann MacLeod from White and
Case, attorneys for Three Mountain Power.

MR. TOTH: Les Toth, Project Manager for
Three Mountain Power.

PRESI DI NG MEMBER KEESE: And for staff?

MR. BUELL: [|I'm Rick Buell; |I'mthe
Proj ect Manager for staff. To my right is Caryn
Hol mes, one of staff's attorneys on the case. And
in the audience we have Steve Baker, our noise
expert, as well as other technicals. W have

Conni e Bruins, who's conpliance person. And we
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have Tuan Ngo, who is our air quality expert.

PRESI DI NG MEMBER KEESE: And | don't
bel i eve we have representation from any of the
intervenors, but are there any -- is there any
representation of the intervenors? W have
recei ved conmmuni cati on generally that they would
not be in attendance. Seeing none.

M. Bouill on.

HEARI NG OFFI CER BOUI LLON: | have
received an email fromthe Burney Resource Group
indicating they will not be present, but will
concentrate on preparing witten comments for
docketing no |ater than May 14th. I don't know
whet her or not that's the 30 days or not, but it
is approxi mately so.

For the record I will note that any
comments received within the 30-day comment period
will be considered by the Commttee and
i ncorporated into an errata or, if necessary, a
revi sed opinion.

|'ve also received a communication from
Bob -- forwarded to me from Bob Longstreth
representing Black Ranch, with a m nor conment.
Did the applicant receive a copy of that, also?

MS. MacLEQOD: Yes, we did.
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HEARI NG OFFI CER BOUI LLON: They were
concerned that they sinply weren't mentioned as an
intervenor; that was an oversight, and that wil
be corrected.

| received written comments from TANC,
somewhat critical of the decision, but with no
specific coments. Their comments will be
consi der ed.

I'd like now to turn to the staff
comments first. And the way 1'd like to handl e
this is to go through them not one by one, because
many of them | don't think requires any comment
fromany of the parties, nor comments by the
Comm ttee. Most of themwill be incorporated.

But 1'd like to bring up the coments
one by one that require sone discussion. The
first one is on page 45, dealing with facility
desi gn.

The question is what the timeframe is
for the applicable building codes and regul ati ons
bei ng enforced. What we put in the decision was
at the time construction actually begins. Staff
had suggested at the time initial designs were
submtted for review, |I'mnot clear on what the

law is with respect to if you were sinply getting
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a building permt, whether you have to conply only
with building codes at the time you submt your
design, or if they were revised you'd have to
update themto the time your construction began.

So, I'd ask for a comment fromthe
applicant about their feelings about that
particul ar statenent.

MR. McFADDEN: | think that it doesn't
make much of a difference to us. | think that if
you were building this project with the County
acting as the CBO you would be expected to be
subm tting design docunents in advance of the
actual start of some of the construction. And
that at the tinme that you made that first
subm ttal, that would probably, 1 think, then lock
in the start time for, or the grandfathering time
for being in conpliance with the codes in effect
at that time.

So, as a practical matter we don't have
a problemwith either wording.

HEARI NG OFFI CER BOUI LLON: Now, turning
the page, the remai nder of those itens, under
power plant efficiency, especially, there's no
problem with any of those changes.

Wth regard to transm ssion system
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engi neering, staff had suggested a change, this is
at the top of page 2. After talking to the |ISO
they have suggested a change to the change, which
is contained in the email from | think | received
that from M. Buell this morning

Has the applicant received that email ?

MR. McFADDEN: Yes, we have.

HEARI NG OFFI CER BOUI LLON: Okay, |I'm
going to read that into the record so that |I'm
sure we're all tal king about the same | anguage at
this point.

Wth respect to page 85, under the
headi ng of systemreliability, the second sentence
should be modified, as follows, and I'm going to
| eave out the strike-throughs, but I will read the
sentence as staff now proposes it to be:

"PG&E wi Il provide interconnection service to
the project. Cal-1SO will provide

transm ssion service to the project and will
be the agency responsible for maintaining
reliability of their controlled grid."

I'd ask the applicant if that reflects
their understanding of the relationship between
t hemsel ves, PG&E and Cal -1 SO?

MR. McFADDEN: Yes, it does. And
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parties to that, the PG&E and Cal -1 SO and TANC and
the applicant have been discussing that at some

Il ength in the devel opment of the SMOPs and the

| anguage proposed by the staff in the second
instance, which was proposed by Peter Mackin, we
believe to be correct.

HEARI NG OFFI CER BOUI LLON: The next,
drawi ng your attention to page 217 of the PMPD,
with regard to items 9, 10 and 11, staff suggested
that the three of them should be comnbined.

|'ve | ooked at that, and in fact, 9 and

10 should be conmbi ned as suggested by applicant;

11 stands alone. Accordingly, item12 will be re-
nunbered -- item 11 will be renunbered to 10, and
item 12 will be renunbered to 11.

The next comment, page 202, where they
say a sentence is m ssing a verb. In fact, what
is mssing is a conjunction.

(Laughter.)

HEARI NG OFFI CER BOUI LLON: They are
correct that the sentence they questioned has no
verb in it, but it will if after the word scul pins
that period is renmoved, and the word and "a-n-d"
is inserted, we will then have a conplete sentence

with a verb.
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On page 232 through 236 discussing
hydrol ogy of the area, | would |ike the applicant
to comment generally on all itens contained on the
bottom hal f of page 2, page 3 and the very top of
page 4 with respect to any differences they have
with the statenments made by staff in their
conment s.

MS. MacLEOD: There are a nunber of
m nor corrections the staff has made here with
whi ch the applicant does not disagree.

Several of the other changes,
particularly the ones with the |onger text, are
really not in the nature of correction, but in our
view, frankly, look to be as though the staff is
seeking to bolster the discussion that was
included in the PMPD of the staff's view and
anal ysis of the hydrol ogy of the area.

We are satisfied that the PMPD is
t horough and that it comes to conclusions and
includes conditions that were agreed upon between
staff and the applicant after very very | engthy
di scussi ons, along with other intervenors, and we
do not believe that the PMPD requires further
revision.

We also would like to avoid any
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substantive revision that m ght be characterized
as requiring a revised PWPD. So we think severa
of these changes are unnecessary.

We do not object to -- if the Commttee
decides to add some of the discussion that is in
here and nake it clear that this is staff's
analysis, to the extent that this was staff's
anal ysi s.

| believe that some of what is here,
particularly on page 234, may go beyond what was
presented clearly at hearings or in testinony and
amount to some kind of supplenmental testinmny. So
I have some concern about including that.

We had one specific comment which we
t hought was confusing and which used numbers that
were not previously included in the record. That
was on page 245 under (c), cunulative inmpacts.

There was a nodification to the fifth

sentence --

HEARI NG OFFI CER BOUI LLON: Wai t,
haven't got that far yet. I''m not down to 245
yet .

MS. MacLEOD: |I'm sorry -- oh, I'm
further than you are?

HEARI NG OFFI CER BOUI LLON:  Limit
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yourself to everything preceding 237 at this
poi nt .

MS. MacLEOD: 237

HEARI NG OFFI CER BOUI LLON: Precedi ng
t hat .

MS. MacLEOD: | have nothing to add.

HEARI NG OFFI CER BOUI LLON: Okay.
Specifically, let me ask you, with regard to the
change requested on 234, which is listed at the
bottom of page 3 of their coments, with the
insertion regarding inmpacts to Burney Falls is
appropriate? | believe it is, having reviewed the
record.

MS. MacLEOD: M. Bouillon, is your
question just regarding the words, regarding
i mpacts to Burney Falls?

HEARI NG OFFI CER BOUI LLON: Yes. Not the
second half of their comment.

MS. MacLEOD: Right. That's --

HEARI NG OFFI CER BOUI LLON: That's
accept abl e?

MS. MacLEOD: -- fine.

MS. PRAUL: Are there sections up to the
poi nt where Ed has asked you to stop that you

could point out that you believe that there are
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suppl emental testinony?

MS. MacLEOD: | have concern about the
|l engthy insert that's in page 234 rising to the
| evel of something that is new there.

| also believe that the PMPD properly
addressed the introduction of data that was
provided in a declaration fromDr. Fox, and | was
not certain that what goes in here that relies on
that data further was appropriate.

We do agree with the | ast sentence which
is six or seven lines of this large insert on page
234, which does actively sumup that there has
been di sagreement between the staff and Three
Mount ai n Power --

HEARI NG OFFI CER BOUI LLON: In fact,
that's pretty directly quoted out of --

MS. MacLEOD: That was out of the
stipul ati on.

HEARI NG OFFI CER BOUI LLON: -- the
stipul ati on.

MS. MacLEOD: And we believe that what
is above that goes on to further argue what we
beli eve had been stipulated to as between staff
and Three Mountain Power.

HEARI NG OFFI CER BOUI LLON: Let me ask

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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11
you, turning to page 240 at this point, the
sentence to which staff suggests a change at the
bottom of the first full paragraph there, given
the extreme variability in the hydraulic
conductivity of wells in the Burney area, they
suggest changing the -- basically changing the
word project wells to nearby wells.

But what 1'd |ike both parties to give
me a little help on here, when you do this new
testing, you determ ne the inmpact upon the nearby
wells, do you not? By taking water out of the
project wells, is that correct?

MR. McFADDEN: That's correct. |If | may
I'd like to expand on it. The test actually has
several steps. And in those steps one of the
steps requires that we test the well and determ ne
the drawdown in the project well as a prelude to
determ ning aqui fer paraneters based on perhaps
that single point, to try to set up the then nmore
detail ed aquifer test using the nmonitoring wells,
which should be a little bit nmore dispositive of
the inpacts on the wells that m ght be nearby.

So, actually written either way it would
be correct. But the objective of the entire

testing programis to determ ne the magnitude of
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drawdown and hence cal cul ated i npact in the
adj acent wel ls.

HEARI NG OFFI CER BOUI LLON: It seems to
me that there is agreement anong the parties upon
that particular topic. And since there is time
for comment left, | would ask that the parties
discuss this matter and see if they can come to
appropriate | anguage on the wording of that
sentence. Whether it's in the form suggested by
the applicant, or --

MS. MacLEOD: M. Bouillon, the change
that they've nade is acceptable.

HEARI NG OFFI CER BOUI LLON: What's that?

MS. MacLEOD: The change they have made
is acceptable. We believe that it was stated
accurately, but this is also accurate.

HEARI NG OFFI CER BOUI LLON: Just to
clarify, on page 243 in the third sentence, the
staff requests replacing the word product with
produced.

I would note that the word product was
fromthe final staff analysis, and this Commttee
assumed that it was a word of art used by the
staff's expert. And generally, if I mght be

corrected, it was art in its purest form

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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MS. HOLMES: We make typographica
errors, too.

HEARI NG OFFI CER BOUI LLON: Turni ng then
to page -- the bottom of page 5 of their coments
dealing with condition GEOlL on page 299, and also
300, we have a typo.

I don't know where 56 days come from I
think it probably started out as 5, somebody hit
the 6 key, tried to erase it and didn't, and put
in the 5 anyway.

I notice in the applicant's comments
they had 15. Soneplace | think |I read 10. 1[|'d
like to know, as between the parties that are here
today, if we can reach an agreement as between 5,
10 and 15 for the three places on page 299 and
3007

The applicant asked to submt it 15 days
early. The staff only asked for it five days
early. It would seemto ne the applicant would be
very happy with the five

MR. McFADDEN: It appears to me, as |
recall, looking at this earlier, that there are
two i nstances where a |l onger period of time is a
little bit detrimental to the applicant. And one

peri od where |onger is beneficial to the
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applicant.

We sel ected 15 because we | ooked at the
FSA and | ooked at what the original testinony was.
We'd like to stay with what the FSA said.

However, if the Conmm ttee shoul d decide that a
different period of time is appropriate, we can
live with our proposal or the staff's.

HEARI NG OFFI CER BOUI LLON: Okay. Your
preference then is for what the FSA had
originally?

MR. McFADDEN: Yes, that's correct.

MR. BUELL: Staff would also support 15
days, since that's what we originally proposed in
our FSA.

HEARI NG OFFI CER BOUI LLON: Sold at 15.

I think with respect to the balance of staff's
comments that we don't need any further comments
unl ess the applicant feels some are necessary.

And we understand their requests. Some
of them we agree with, sonme of which we don't.
But, in any event, | don't think we need any
further comments on them

MS. MacLEOD: We have no further
conment s.

HEARI NG OFFI CER BOUI LLON:  And with

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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respect to the staff's coments, we will nmake,
with regard to page 1 we will make some mention of
the new nane of the applicant. Although it was

apparently outside the evidence.

MS. MacLEOD: |'m sorry, you're on the
applicant's coments now?

HEARI NG OFFI CER BOUI LLON: Yes.

MS. MacLEOD: | think you just m sspoke
and referred to the staff.

HEARI NG OFFI CER BOUI LLON: I'"'m sorry.

MS. MacLEOD: Yes, if you --

HEARI NG OFFI CER BOUI LLON: We will make
reference to Covanta as appropriate.

The next change for which we m ght need
some discussion, | want to note that with regard
to page 18, the citation to the appropriate
sections of the guidelines, |I don't think we need
any further coments on this, although |I would
appreciate staff's position on it.

It does not have to be at this hearing,
but perhaps they could | ook at those conments and
give us some written comments. | also intend to
ask the Commttee's attorney, M. Blees, what he
t hi nks about this. And we will respond

accordingly. But I don't think we need to discuss
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it here.

Wth regard to conpliance and cl osure,
the applicant also has a typo. | believe
referring to page 31, not 36. And page --

MR. McFADDEN: That's correct.

HEARI NG OFFI CER BOUI LLON: -- 32 not 37.

MR. McFADDEN: And we got those page
nunmberings fromthe webpage edition. And we
didn't transfer it over to the --

HEARI NG OFFI CER BOUI LLON: | had
suspected that m ght be the case.

MS. MacLEOD: | should mention, M.
Bouill on, just for your informational purposes,
that for instance you sent out the web version on
April 13th. I work in San Francisco, and
received the hard copy, thank you for those
difficult words, on the day that we prepared these
commrents, on the 24th.

HEARI NG OFFI CER BOUI LLON: That's fine.

MS. MacLEOD: So |'m just saying that,
so that it takes a long time for the -- | don't
know if it's for the docket office to get them
out, or if it's a mail thing. But the only
version that has been available to us was the

internet version, and the pagination was off and
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on.

HEARI NG OFFI CER BOUI LLON: In any event,
I'd like to ask the staff if they have any
di sagreement with itenms 1 and 2 under conpliance
and cl osure?

MR. BUELL: Staff believes that both
number 1 and 2 under conpliance and closure are
actually unnecessary. The decision, as currently
drafted, is actually correct in stating it as we
had stated in our conpliance testinony to the
Commi ttee.

I have Connie Bruins here, who, if you'd
like a nore detail ed explanation as to why that's
the case, but --

HEARI NG OFFI CER BOUI LLON:  Turni ng now
to air quality at page 102, that is a very
confusing subject. And | think we have no
di sagreement about what the facts are.

| had reviewed the Commttee's earlier
writing in the PWPD, and | suggest -- |I'd |like
comments upon a suggestion that if | change that
sentence beginning with the word "Even" to read:
"Even if" and then striking "from TMPP t hrough
requi rements" and inserting: "Even if the area is

attai nment or unclassified for some of the

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



[« B¢ 2 B S S N \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

18
pol lutants, it will be subject to federa
prevention of significant deterioration review"

Woul d either party have any problemwith
that statenent?

MS. MacLEOD: Could you repeat that?

HEARI NG OFFI CER BOUI LLON: Al'l right.

MS. MacLEOD: MWhere you are and --

HEARI NG OFFI CER BOUI LLON: Let's say |
strike that whole sentence beginning with the word
"Even."

MR. McFADDEN: | can't find that
sentence right now.

MS. MacLEOD: Right. On what page
agai n?

HEARI NG OFFI CER BOUI LLON: Page 102.

MS. MacLEOD: 102

MR. McFADDEN: Page 102, second
par agr aph.

HEARI NG OFFI CER BOUI LLON: Second
paragraph, about six or eight lines fromthe
bottom There's a sentence --

MR. McFADDEN: I found it.

HEARI NG OFFI CER BOUI LLON: -- begi nni ng
with the word "Even."

MR. McFADDEN: So you're proposing to

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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del ete that --

HEARI NG OFFI CER BOUI LLON: ' m proposing
to delete that whole sentence, and change it to
"Even if the area is attainment or unclassified
for some of the pollutants it will be subject to
federal prevention of significant deterioration
revi ew.

MS. HOLMES: You nean the project not
the area --

HEARI NG OFFI CER BOUI LLON: Excuse me?

MS. HOLMES: The project would be
subject to the requirenments, not the area?

HEARI NG OFFI CER BOUI LLON: The proj ect
will be, yes. I think that says the same thing as
the applicant is |ooking for.

MR. RATLIFF: Could you give me just a
m nut e?

HEARI NG OFFI CER BOUI LLON: Excuse me?

MR. RATLIFF: Could you give me just a
m nute to think about that?

HEARI NG OFFI CER BOUI LLON: You have a
week to think about, actually, two weeks, because
if you don't like it, you can make some conmments
about it.

MR. McFADDEN: M. Bouillon, | think our

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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poi nt was perhaps to indicate that not only are we
subject to PSD review, but also the NSR revi ew.

We don't escape either of the two sets of
regul ati ons.

And | don't know that the | anguage
change that you proposed captures that we're
subject to both.

MR. RATLIFF:. M fear is that the
sentence you inject is a bit of a non sequitur.
They are, in fact, subject to NSR and PSD
requi rements. The area is subject to both NSR and
PSD. They are nonattai nment for the ozone
standard, at |east the County is -- the Air
District is.

I''m not quite sure what your sentence is
trying to say that nmakes sense.

The PSD applies, the PSD requirenments
apply where you are in attainnent.

HEARI NG OFFI CER BOUI LLON: But they,
neverthel ess, must mtigate whatever i npact
they're creating.

MR. RATLIFF: Right. But that's not
pursuant to the PSD standards. That's --

HEARI NG OFFI CER BOUI LLON: That's the

NSR requi rement.
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[« B¢ 2 B S S N \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

21

PRESI DI NG MEMBER KEESE: Are you
supporting applicant's suggested | anguage?

MR. RATLIFF: Well, yes, | mean the
applicant has made a valid point, at |east, and I
just -- | think what you're suggesting for a
sentence may be still confusing.

And |I'm not sure if the applicant has
anot her sentence they want to put in, but --

MR. McFADDEN: Actually, |ooking at the
very first sentence of the second paragraph,
clearly says that provided everyone recogni zes
that a plant of this size is a major stationary
source, is required to nmeet new source review
requi rements.

And so, since it's clear on there |
guess it doesn't need to be repeated down bel ow.
And your comment as to change, it would be okay
with the applicant.

Okay, you have to re-read the whole
paragraph. The point that we want to have nmade,
we think should be made, is that we are under both
new source review requirements and PSD
requi rements.

HEARI NG OFFI CER BOUI LLON: I don't think

there's any question of that.
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MR. McFADDEN: Yeah.
MR. RATLIFF: Yeah, | would just

recommend taking out the first phrase of the

sentence.

MS. MacLEOD: Yeah.

HEARI NG OFFI CER BOUI LLON: Okay. W th
regard to page 119, |I'd like to draw your

attention there, the difference between NO2 and
NOX .

Applicant makes the point that in the
second sentence the NO2 should be changed to NOx.
In referring to air quality table 8, which we have
copied fromthe FSA, that, in itself, refers to
NO2 not NOx, as does the entire discussion in the
FSA to which refer exhibit 64, page 32.

I would like the applicant to explain
why we should change it.

MR. McFADDEN: Technical comment
provi ded by our expert who's not here, and we
couldn't amplify if my explanation is not
sufficient.

But nmy understanding is that the
pol lutant is NOx, meaning oxides of nitrogen in
what ever form that they appear both NO and NO2, as

opposed to merely NO2, which is one of the species
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of the pollutant.

And that's what | understand the case to
be. And that's why the correction.

HEARI NG OFFI CER BOUI LLON: On that point
I would request that the applicant provide further
comment. And the staff, for that matter,
indicating their agreement or disagreement with
that requested change.

And if that change is going to be made,
whet her or not a change needs to be made in the
air quality table 8, or sonme other source has to
be cited for a change.

Where in the record would |I find the
reference to NOx as opposed to NO2?

MR. BUELL: | have M. Tuan Ngo here who
can confirm or deny what |'m about to say, but the
ambient air quality standard is for NO2, not for
NOx. There's no anmbient air quality standard for
NOX .

Marty is correct when he says that the
pol l utant, when you | ook at em ssions, is referred
to as NOx, or oxides of nitrogen. But
specifically, the anmbient air quality standard
that's referred to, table 8 is NO2.

So, to make a long story short, the PMPD
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is correct the way it's written.

MR. McFADDEN: We'll provide comment
back, because we have exceeded ny know edge of the
circunstances.

HEARI NG OFFI CER BOUI LLON: That's fine.
Page 121, we may have a source of disagreenent
here. The requested change by applicant.

The applicant has requested that a
sentence be stricken which states that the
em ssions during conmm ssioning will be counted
towards the annual em ssion |limts, and they say
that's not a requirement of the ATC permt.

I'maware that there is a difference of
opi nion among the various air districts in this
state. We will review the permt, and |'d ask,
incidentally, the parties if these conmments were
forwarded to the Air Pollution Control District,
either set of then? Do you know? | |ooked, | did
not --

MR. McFADDEN: |'mnot -- | don't know
that ours were.

HEARI NG OFFI CER BOUI LLON: Because
they're an interested party and not an intervenor.
They may not have received it, and may not be

respondi ng to those coments.
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MR. BUELL: Staff's coments, we do not
forward a hard copy to the District since they're
not on the POS list. But we did email -- they're
on our email distribution. So they did receive
them in that context.

I can make sure they get a hard copy,
al so.

HEARI NG OFFI CER BOUI LLON: Gi ven the
fact that there is a difference of opinion among
the various air districts in the state, | would
like some written comments fromstaff as to the
position of the Staff of the Energy Conmi ssion
with respect to that requirenment.

MR. RATLIFF: Well, | could tell you
what it is right now We've been requiring that
comm ssi oning em ssions be included, so |I'mtold.
And that would be the same requirement that we
woul d have here, which is that it is included.

MS. PRAUL: For the first year.

MR. RATLIFF: Right. It only occurs
once.

MS. PRAUL: And so does that assunme that
the offsets that have been provided for the
project include an adequate anount for the

comm ssioning in the first year?
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MR. RATLIFF: | would assunme so.

HEARI NG OFFI CER BOUI LLON: Let me ask a
question to all the parties here, since we have
this statement in the PMPD, and we do not have a
simlar statement in the ATC, is there a condition
of certification which says that those em ssions
are going to be counted?

MR. RATLIFF: That's my understandi ng of
the -- well, go ahead, Tuan, do you want to speak
to this.

HEARI NG OFFI CER BOUI LLON: We can bring
himup, as long as he's here. And I'd like the
nunmber of it, please.

MR. NGO. My name is Tuan Ngo. |'mwith
the air quality section. The condition that you
mentioned was condition AQ42.

HEARI NG OFFI CER BOUI LLON: I'"'m sorry,
what ?

MR. NGO: Condition AQM42.

HEARI NG OFFI CER BOUI LLON: 427

MR. NGO: Yes.

HEARI NG OFFI CER BOUI LLON: All right.
I'd like to ask the applicant now, and this may be
beyond the scope of expertise of those present. I

notice that no comments were offered upon that
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condition of certification. And that does include
initial conmm ssioning.

MR. McFADDEN: | didn't make the
comment. | would say it appears to be an
oversight that the condition should be changed. I
don't know that that's verbatim fromthe ATC, and
| don't think it is, is it?

MR. NGO: | don't recall

MR. McFADDEN: Yeah. That's what our
contention is, is basically the comment is that
AQ42 is -- and it doesn't say that in some words,
and so if we believe that line 6 should be changed
for consistency between the ATC and the PMPD, then
we think that the condition of certification in
this regard should al so be consistent between the
ATC and the PMPD.

HEARI NG OFFI CER BOUI LLON: If 1 mght
make an observation here, with regard to all of
the air quality conditions, -- well, |I'mnot going
to say all, but nost of them at the end of each
condition, itself, before the verification, it
either says brackets PSD, or it says brackets non-
PSD.

The Comm ttee has assumed that those

that say brackets PSD were ones that were meant to
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conformwith the PSD i ssued by the Air District.

And that the ones that were non-PSD were
meant to be Conmm ssion-inposed conditions based
upon their analysis. |Is that correct, first of
al I ?

MR. BUELL: My understanding is that
those designations were added by the District, and
the reason that they were done is because sone
conditions related to the PSD aspect, or permt
i ssued by the District; and some were not.

And the purpose is to distinguish
bet ween draft PSD conditions at the time when the
final DOC was issued, and conditions required
solely to meet NSR requirenents.

HEARI NG OFFI CER BOUI LLON: Havi ng t hat
in mnd, then, | would ask the staff to review air
quality 42, as well as the statement on page 121,
and provide some written comments with respect to
whet her or not, given what | will at |least at this
poi nt assunme, the accuracy of the applicant's
position that it is not required by the PSD

Is that condition with regard to
inclusion in the annual limts still required.

And if it is not, whether or not that would

require the issuance of a revised decision as
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opposed to an errata.

And | would like the applicant's comment
on that latter question.

MR. RATLIFF: Can | just see if |

under st ood what you're saying. You're saying

that, you're asking if -- you're asking the staff
to review to see if, in fact, this is a
requi rement -- this is a comon requirenent of

other air districts, and this Air District in
particul ar?

HEARI NG OFFI CER BOUI LLON: What |'m
asking is if we assunme, as | think will be borne
out by the facts, that the Air Quality District
does not require that the conm ssioning em ssions
be included in the first year's total, does the
Comm ssion Staff, nevertheless, still, in |light of
that, recommend that it be so included? As it
appears that's what the condition says.

MR. RATLIFF: That's right, well, |
thi nk we can answer that --

HEARI NG OFFI CER BOUI LLON: But
apparently what he said was that these conditions
were based upon the draft PSD, which may or may
not have included that as a condition. | don't

know t he answer to that. And | don't know that
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any of you know, as we sit here, or whether or not
it's been reviewed since that tinme. And if any of
you can conmment on it, 1'd be glad to hear it.

MR. RATLIFF: And we don't know.
HEARI NG OFFI CER BOUI LLON: Al'l right.
MR. RATLIFF: But we do know, or at
| east Mr. Ngo has told me that in our other cases,
the staff has required that the conm ssioning
totals be placed as a requirenment for the
em ssions limts, that they are included in those
limts.
So my understanding of this is that
staff would be recommending this be the case
whet her or not it's included in the draft PSD.
HEARI NG OFFI CER BOUI LLON: Al right, if
there's any change then to that statement | would
appreciate it in witing. And if the applicant
woul d care to submt anything else on that topic
they can do so.
Wth regard to page 122, the applicant
has correctly pointed out that no cunul ative
i mpact analysis was needed or performed by staff,
and that change can certainly be nmade.
They then cite their efforts in that

regard and their analysis, and while | do not
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di sagree with that, and as | recall reading it
somewhere, | would ask the applicant if they would
furnish me with a citation to the record for that
st at ement .

Wth regard to page 124, this is a
confusing subject to, |I think, everyone. And
agree with the statenments made by applicant.

Whet her or not | agree with the suggested changes,
I'"mnot so sure. And | would ask if staff has
revi ewed those requested changes and whet her or
not they have any position on them

MR. RATLIFF:  Well, we did review them
and we discussed them anong ourselves, and |
believe we think that they're correct. It's a bit
of a splitting of hairs, |I think, since state BACT
is federal LAER, so it doesn't change any of the
requi rements that they would be subject to to make
this distinction.

So we don't really oppose the change
nor do we recommend it. |t doesn't seem
particularly inmportant to us.

HEARI NG OFFI CER BOUI LLON: And you woul d
agree that if the changes are made that it's not
going to reflect any substantive change in the

deci si on?
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MR. RATLI FF: Ri ght .

MR. McFADDEN: We discussed this anmong
ourselves, realizing perhaps that we were
splitting hairs. But in the light of the appea
by one of the intervenors to the EAB, we felt that
absolutely clarity in this was necessary to help
us out.

HEARI NG OFFI CER BOUI LLON:  Turni ng now
to page 128. | recall either hearing in the
testinmony or reading in the witten testinmony the
change, the conparison of 2 ppmreached over three

hours being equivalent to 2.5 ppm averaged over

one hour.

But in a cursory look for it | couldn't
find it. And if someone could provide nme a
citation to the record, | would appreciate it.

And then we could consider how that would be
included. |'m not sure whether that even was in
the applicant's testimny or in staff testimony.

MS. MacLEOD: Excuse me, M. Bouill on.
Just for the portion of this that is the 2.0 over
three hours is equivalent to the 2.5 over one? |Is
that that --

HEARI NG OFFI CER BOUI LLON: That's

correct, yes.
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Ilon, as |

understand it, that is correct as a regulatory

matter, but may not be correct as a technica

matter inasmuch as EPA is saying that they're

equi val ent for its purposes.

HEARI NG OFFI CER BOUI LLON: Excuse ne,

did you say the EPA says they ar

e equival ent?

MR. RATLI FF: For regul atory purposes.

HEARI NG OFFI CER BOUI LLON: Yes, but as a

matter --

MR. RATLIFF: But they may not be

, and | can | et

this is not a

equi val ent as a technical matter

M. Ngo tal k about that, if you want the nore
techni cal explanation of it, but

change that we would reconmend.

HEARI NG OFFI CER BOUI LLON: And as a
technical matter, is there evidence in the record
to the contrary?

MR. RATLI FF: I"'m not

sure.

HEARI NG OFFI CER BOUI LLON: If there is,

I would appreciate it if you'd supply me with it.

Turning to page --

MR. RATLIFF: We m ght

al so just point

out that there is nothing, there is no finding or

conclusion or condition that is
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change. Just as a matter of information.

HEARI NG OFFI CER BOUI LLON: | agree.
Wth regard to page 133, condition of
certification air quality 1, this was a staff-
recommended condition of certification. And in
reading it I'mnot -- first of all, I'mnot so
sure what it says, what the condition, itself, is,
ot her than they're supposed to get a PSD permt.

Is there nore to it than that?

MR. RATLIFF: Well, | think, if
under stand your question, and if | understand
their suggestion, | think they want the note

del et ed because they have now received the
bi ol ogi cal opi nion.

HEARI NG OFFI CER BOUI LLON: That's

correct.

MR. RATLIFF: And the PSD permt is
final. MWell, it's not final because it's under
appeal, I'msorry. But at least it's been issued.

HEARI NG OFFI CER BOUI LLON: That's going
to be my next -- we'll come to that |ater

MR. RATLI FF: Okay.

HEARI NG OFFI CER BOUI LLON: But does the
condition do anything nore? |'m not even sure the

condition, itself, the way it's worded, because we
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adopted the staff's wording, it doesn't seem
other than the verification part, it doesn't seem
to require the applicant to do anything.

MS. MacLEOD: It reads like a
di scl ai mer.

HEARI NG OFFI CER BOUI LLON: Excuse me?

MS. MacLEOD: It's a disclaimer, |
believe, more than a condition.

MR. RATLI FF: I think it's just
i nformation.

MS. MacLEOD: Yes.

MR. BUELL: If | recall correctly, this
condition is directly fromthe DOC. This one was,
and | think staff had some of our simlar
di scussions internally that yes, it doesn't say
anything. But it was there. The District felt it
necessary to put this condition in for their
purposes. The verification is staff's and not the
Di strict's.

HEARI NG OFFI CER BOUI LLON: It seems to
me this condition sinmply should be one requiring
the applicant to obtain a PSD permt and a
bi ol ogi cal opinion, and maybe the note reworded to
state that they've already done that, and that a

copy needs to be furnished to the staff. And that
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they've already done that, too.

Now, let's turn to the meatier question
of this. Since it is under appeal, although
suppose that's outside the record of these
proceedi ngs, given that, do any of the parties
have any comments about upon whether or not either
the biological opinion or the PSD permt is final
quot e-unquot e?

MR. RATLIFF: Subject to check, ny
recol l ection of how the federal regulations read

is that a permt is not final when it's under

appeal. And so -- not final in the sense that you
can actually go ahead and construct. You can't do
t hat .

And | think that's what finality means
in this context. So, | think it is not
technically final until the appeal is concluded.
And by concluded | nmean concluded with the

Envi ronment al Appeal s Board saying that it's

valid.

HEARI NG OFFI CER BOUI LLON: Do you have
anything contrary to that? | tend to side with
M. Ratliff --

MS. MacLEOD: |'m not an expert in this

area, but | tend to agree with M. Ratliff, to the
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extent that a permt is under appeal. For nost
uses of the word final |I would consider it not
final.

The bi ol ogi cal opinion has been issued.

HEARI NG OFFI CER BOUI LLON: Has been
what ?

MS. MacLEOD: The biol ogical opinion has
been issued. So, --

MR. McFADDEN: Well, that's another
point that Les is making, is that all of the
matters under appeal have been proffered to the
EAB. And the only remaining matter under appeal
is the BACT determ nati on.

So, there are no elements of the appea
that deal with the biological opinion. So, it's
been issued and it is not under appeal as it
relates to the PSD permt.

HEARI NG OFFI CER BOUI LLON: All right.
Page 141 with regard to the speed, whether it
shoul d be 10 mles an hour or 15 mles an hour.

It appears that the staff-recommended
condition of certification was intended, not
necessarily to conformto the PSD, but it should
at | east be consistent with it, | would think

Does staff have any feelings about 10
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versus 157

MR. RATLIFF: Our preference is for 10.

HEARI NG OFFI CER BOUI LLON: Excuse me?

MR. RATLIFF: Our preference is for 10.

HEARI NG OFFI CER BOUI LLON: Staff's --

MR. RATLIFF: Yes. | nmean that was
viewed as mtigation of the dust inpact.

MR. McFADDEN: M. Bouillon, we asked
for consistency. We can live with 10.

Wth regard to 145, the applicant makes
some comments that | don't believe require any
change in the PMPD. It has to do with
interpretation to be given a certain termand --

MS. MacLEOD: We included this comment
here, not to ask you to make a change, but just to
close the |l oops, to confirmthat everyone had the
same understanding as to the interpretation of
t hose words.

HEARI NG OFFI CER BOUI LLON: I'mgoing to
close the | oop and ask the staff whether they
agr ee.

MR. RATLIFF: | think maybe it's best
for M. Ngo to discuss this. Did we want to add a
clarification, on 12?

MR. NGO: | believe there is a | ot of
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confusi on about what the term that we use in the
analysis, both by the District and by us.

So what | want to do is | took out |
guess a few definition that deal with those
condition, deal with those | anguage. These are
the condition that | have been using with other
District. In nost recent project, |like Pittsburg,
Metcal f, Contra Costa Unit 8, Potrero Unit 7.

And what | want to do, | want to provide
the applicant and the Comm ttee the definition and
per haps we should be able to clear a | ot of the
confusion out.

| already provide the applicant the
definition today just a few m nutes before the
hearing. And | guess all we have to do is just
wait for themto see if they can live with the
condition, or if they have any better suggesti on,
change to this. Then we will work with themto
get it.

HEARI NG OFFI CER BOUI LLON: | would
encourage the parties to see if they can get
t oget her here.

MS. MacLEOD: M. Bouillon, | think this
is just one point we thought needed clarification.

Some of these words show up all throughout the
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sections.

We've asked very early on in this
process for defined terms, and those requests --
we didn't get a response. So, now at this point,
we' ve gone through all the conditions, and we're
confortable that we have an understanding with the
peopl e we need to have an understanding with, on
all of the points except for this one.

And so if we introduce defined terns
now, |'m concerned we're going to go back and it's
going to rock the, you know, it's going to
unsettle things that have previously been settled.
And - -

HEARI NG OFFI CER BOUI LLON: | understand
you have a problemwith the word start-up, or
maybe not, | don't know, we'll conme to that in a
m nut e.

But what | want to point out is that the
record in this case indicates an agreement on the
part of the applicant to the conditions suggested
by staff in their testinmony, they agreed that
those conditions were acceptable.

They did not indicate in the record that
they wanted to define the terns along the |ines

i ndi cated here. So unless there's a conpelling
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reason to do so, and I'mwilling to either listen
to that or read it in witing, the Commttee need
not take any position with respect to this
particul ar comment.

MR. McFADDEN: I think 1'd like to give
you a -- if we have to follow up with written
comments, we will.

MS. MacLEOD: Right, | think the
question is -- is not your question that as to our
comment 12 on page 145 there's no action that
needs to be taken?

HEARI NG OFFI CER BOUI LLON: That's

correct.
MS. MacLEOD: Yes.
MR. McFADDEN: Oh, --
MS. MacLEOD: By the Committee.
MR. McFADDEN: Okay, well, I think

that's right. We're just trying to make sure that
there's some record of an understandi ng of an
interpretation.

MR. BUELL: | have in nmy hands, which
I'I'l have docketed | ater today, a copy of the
emails that were referred to in this comment that
"1l have docketed.

I would note that the characterization
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in nunmber 12 is not absolutely correct, but was
forwarded to the applicant in regards to the
emai | s.

What | quote Tran to say is that he had
no problemwith the definition a proposed by the
applicant, provided that the em ssions during the
initial startup were counted in the em ssions cap
of the proposed facility. And that was the
staff's position.

So, with that clarification, I'll have
this docket ed.

MR. McFADDEN: Our understanding with
M ke Cuso's understanding is practically identical
for -- we reach his standard for starting the
conmm ssi oni ng process, and that 60-day clock when
we're starting to make power and tune the plant
for the purposes of making power. And that's
coincident really with the first steam turbine
roll

And we just selected that wordi ng as one
that we could point to. W backed off fromthat a
little bit because it has to do with the gas
turbine, but on some day we're going to do a steam
turbine roll on this project.

And when we go to do that steam turbine
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roll, one of the things that we do is we're going
to push the button for the combustion turbine.
And that firing, we think, is the one that starts
this conm ssioning process that has a 60-day time
limt onit. |In Mke Cuso's conditions of
certification, as reflected in the PMPD.

HEARI NG OFFI CER BOUI LLON: Gi ven t hat
the Comm ttee need not make a decision on this
matter, 1'd like to turn to page 152.

And we're com ng back to NOx and NO2.
The applicant points out that AQ45 calls for
em ssion testing for NOx, and AQ@48 requires
em ssion testing for NO2.

That is also coupled with the -- if you
read both of those in connection with air quality
42, which tal ks about NOx as NO2, | managed to
t horoughly confuse nysel f.

And | would therefore |ike some detailed
written comments fromthe staff as to the
appropri ateness of the change suggested by the
applicant, or the appropriateness of the
conditions as they're witten. Or alternate
changes to reflect the record as it exists.

In each case, for any change, | would

|'i ke an appropriate citation to the record,
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including some citation fromthe applicant as to
if this condition is going to be changed. It's
not a typo in this case.

If we're going to change that condition
I need a citation to the record as to why that
shoul d be so.

And the next, I'd like to deal with air
quality 52 next. On page 154, |I'mgoing to skip
one for a second here, on page 154 the tests for
acrolein indicates that it is under investigation
by the Air Resources Board, and the | anguage
i ndi cates that the applicant should verify with
the Air Resources Board the status of the
applicability of that test.

I think the applicant's understanding
there is appropriate, given the condition the way
it's written. If there is no approved met hod of
testing it would be very difficult to require
them unless we're going to specify a method.

MR. RATLIFF: Staff's intent here is
t hat obviously we don't want themto do a test for
acrolein when there is no approved test method.
But we would like themto do a source test once a
test nmethod is approved. A one-time source test.

HEARI NG OFFI CER BOUI LLON: And even if
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it's years down the road?

MR. RATLI FF: Yes.

HEARI NG OFFI CER BOUI LLON: The
condition, | don't believe, says that.

MR. RATLIFF: No, it's not clear. And
we need | anguage to clarify that, what it is.

HEARI NG OFFI CER BOUI LLON: Do you think
the record reflects that request?

MR. RATLIFF: | don't recollect -- |
really don't know.

HEARI NG OFFI CER BOUI LLON: If that's a
request you're going to make here, |I'm going to
require that you find me sonme basis for that in
the record, and then argue your case.

As soon as you find that basis in the
record, if you'll notify the applicant so that
they have an opportunity to argue against it. So
we're really tal king about the next couple of
weeks. | don't intend to delay this matter over
t hat point.

But | don't believe -- this condition
was |lifted fromthe staff's recomendati on.

MR. RATLI FF: Um hum

HEARI NG OFFI CER BOUI LLON: | don't

recall anything in the evidence saying we know
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there's no test now, but if they ever get one we
want them to do the test.

If that's in there, that's fine.

MR. RATLIFF: Well, but there has been
during -- early in this proceeding there was --
one of the intervenors raised acrolein as a public
health issue. And there was a great deal of
di scovery and di scussion of it.

And | believe after that period of time
there was informal discussion at CARB about
acrol ein and about test methods for acrolein. And
with what you might call an informal disapproval
of any test method that's currently out there for
acrol ein.

And so there is no test method right now
that CARB would say is a good method for
determ ning acrolein levels.

Eventually we hope there will be one
It would be certainly useful if there is one, and
I think a | ot of people are thinking about that
i ssue.

Our hope is that when one is devel oped
since this is the toxic air contam nant which
seems to have the greatest relevance in our cases,

that we would be able to get source testing of
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each of these plants, each of these facilities
after they come on line, in accordance with a new
approved test method.

If nothing else, it would provide a very
useful database to find out, you know, what the
acrolein em ssions are fromthe facilities that
we' ve |icensed.

HEARI NG OFFI CER BOUI LLON: Al'l right.
Now, dealing with both air quality 52 and 54, the
applicant has some simlar concern with regard to
the meaning of the word startup.

And | think our comments with regard to
the earlier definition of commencing with the
first firing are equally applicable here

It's our feeling that the | anguage we've
written will stand, and hopefully there will be no
ulti mate di sagreement between applicant and the
staff and other interested parties with regard to
the meani ng of that word.

MR. McFADDEN: Once again, M. Bouillon,
this word, | think, comes fromthe ATC, lifted
into the staff's proposed conditions of
certification.

Our understanding is consonant with the

Shasta County Air Quality Managenent District on
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what startup means in that case.

If 60 days after first fire of the
turbine, the very first time fuel is introduced
into the turbine is the criteria, General Electric
will not even be finished with their comm ssioning
wor k under contract by that time period.

I think that the practical matter is
that the intention of the Air District, their
permt, their permt interpretation has al ways
been that this initial startup is the time at
which the power plant is ready to make power.

And when you first fire the turbine it
is not ready to make power. It is undergoing
system mechani cal checkouts, some of which involve
firing the turbine, including the steam bl ow and
other tests that have to be done on the air
condenser, on the wet condenser, all of those
pi eces of equi pment require the input of heat.

And t hat heat does conme from the combustion
tur bi ne.

The length of time to acconplish that is
wel |l over 60 days. So it's a m sunderstandi ng of
what the term means, not anybody's, | don't think
anybody's intention to inpact the project.

I think we have to come to an agreenent
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when the 60 days starts. |If it is intended to
start at the time of the first firing of the
turbine, then it can't happen. It can't happen at
the other projects that they're tal king about,
ei ther.

HEARI NG OFFI CER BOUI LLON: Turning to
page 156. Applicant proposes changing the design
tenperature of the catalyst to m nimum operating
tenperature of the catalyst.

MR. McFADDEN: M nor technical change --

HEARI NG OFFI CER BOUI LLON: Let me --

MR. McFADDEN: Okay.

HEARI NG OFFI CER BOUI LLON: Let me ask
you if the staff agrees that that is a m nor
technical change, and it's within the scope of the
evi dence presented.

The air quality expert is nodding his
head yes. And | will accept that.

MR. RATLIFF: Could we go back to the
| ast question, discussing about the conm ssioning
period, and see if we can get sone closure on that
i ssue.

MR. NGO: Back to your question on AQ52
and AQ55, regarding the period where we are

tal ki ng about the initial startup. What | have in
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m ne for those two condition was this initial
startup going to supposed to be happen right after
the conmm ssioning period end.

And the definition | have of the
conmm ssioning period is the conm ssioning period
will end or term nate when the plant has conmpl eted
performance testing, is available for commercial
operation, and had initial sale to Power Exchange.

So, that will take care of the applicant
concern on that. And what | want to do, again, |
need to provide some clarification to this to make
sure that everything goes snooth.

MR. RATLIFF: Maybe we can discuss this
with the applicant, and try to work this out --

MR. McFADDEN: We need to understand --

MR. RATLI FF: Ri ght .

MR. McFADDEN: -- how this fits in with
startup. We'll draw up a little chart and figure
it out.

HEARI NG OFFI CER BOUI LLON: On page 187
with regard to waste management, the public health
comment, | think, is appropriate. Although we
have the pagination problem based upon the
website.

MR. McFADDEN: We apol ogi ze.
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HEARI NG OFFI CER BOUI LLON: No, that's
all right, I was able to find it.

MR. McFADDEN: On this one |I'd like to
poi nt out that it should say the first appearance
page 173.

(Laughter.)

HEARI NG OFFI CER BOUI LLON: Anyway, with
regard to page 187, which let's have the correct
page nunber, crystallizer waste should be
i ncluded. I don't disagree with that; in fact, |
agr ee.

But ny question is should it not say
softener and crystallizer waste? | noticed one
other point in at |east the decision we talk about
wast e accunul ating from both the softener and the
crystallizer.

MR. McFADDEN: Can we get back to you on
that? We think you're right.

HEARI NG OFFI CER BOUI LLON: Okay.

Turning to page 222. | think that is an
appropriate insertion to that condition. Does the
staff have some di sagreenment with that suggested
change?

MS. HOLMES: No.

HEARI NG OFFI CER BOUI LLON: See how easy
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this is when I'"'mright?

On page 257 and 258, as well as the

recommended change on 267, | think we can discuss
themall together. |It's either appropriate on
all, both places, or in neither.

Was it staff's intent to have two
separate reports, or could that be included in the
annual conmpliance report?

MR. BUELL: Staff has no objection to
including that in the annual report.

HEARI NG OFFI CER BOUI LLON: Under geol ogy
and pal eont ol ogy, pages 299 and 300, | think we've
al ready covered those and agreed on the 15 days.

Wth regard to noise on page 344, the
applicant is correct in that their commtnment to
use a quieter steam bl ow technol ogy was given
somewhat short shrift in the decision in an effort
to nmeet applicant's request for as early a
deci si on as possible.

I think that generally that their
comment with regard to page 344 is appropriate, if
not the specific wording. Does the applicant have
any particular feelings about that?

MR. BAKER: Good afternoon, |'m Steve

Baker, who wrote the staff noise testinony. I
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agree with what the applicant's asking and |'ve
provided to M. Buell a suggestion in writing on
how to reword condition Noise7 to appropriately
deal with this.

I''m proposing that in Noise7, which
restricts construction hours, that we include a
sentence that renoves that restriction for the
steam bl ow process, which has to take place around
the clock. M. Buell has that.

MR. BUELL: | don't have it with me, but
I will provide the Commttee a copy of that |ater
t oday.

HEARI NG OFFI CER BOUI LLON: Al'l right.

Goi ng ahead then to page 345 and 346, having read

the comments there, | would like to ask first for
some oral comments fromthe staff, and | -- well,
we'll just stop there and we'll see where this
goes.

Do you have any comments about 345 and
346, the coments made by the applicant?

MR. BAKER: |'d like to take a half a
step back and say that regarding the portion of
the proposed decision that the applicant is
commenting on, | understand what the Commttee is

doing and | agree with that. Therefore --
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HEARI NG OFFI CER BOUI LLON: You agree
with what the Committee has done?

MR. BAKER: Yes, sir. Therefore | do
not particularly support applicant's conments.
And in fact, | disagree with some of the numbers
they've used to justify their coment.

HEARI NG OFFI CER BOUI LLON: And gi ven
that, | would like staff to provide me with sonme
written comments about the comments made by the
applicant. They have gone into some detail.

Item nunber two, there, on page 345 and
346, items (a) through (e), and I would like a
written staff response to those comments.

And if you can't get it by Monday, then
you have until the 14th -- no, well, so that it's
on my desk when | walk in here on the 14th.
Because | won't be here in between.

But the Comm ttee would be available to
review it, so in any event, can | get an estimate

fromyou about when you could prepare it?

MR. BAKER: | can have it to M. Buell
by Monday, sometime Monday. | can email it to
hi m

HEARI NG OFFI CER BOUI LLON: M. Buell
you'll get it to the Commttee then --
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MR. BUELL: Yes.

HEARI NG OFFI CER BOUI LLON: -- by
Tuesday? |s that appropriate?

MR. BUELL: That's appropriate.

HEARI NG OFFI CER BOUI LLON: | don't know
how many | evels you have to go through after you
get it.

MS. MacLEOD: M. Bouillon, may | add
somet hing here on this issue?

HEARI NG OFFI CER BOUI LLON: Yes.

MS. MacLEOD: This is the one what has
now become a major issue, and potentially poses a
maj or obstacle to the project. So we wanted,
first of all, the Commttee to be aware of how
significant the issue is.

There were alternatives, | don't want to
reiterate what's in the coments, | won't repeat
this. There were alternative approaches that were
recommended in the FSA. The applicant reached
agreement with staff.

We thought this issue had been resol ved,
and so we did not treat it as a disputed issue
If it has now become -- and we thought perhaps
this was a correction.

If this has now become a disputed issue,
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which it appears based on these comments that it
has, the applicant will be submtting additiona
written comments to further comment on this point.
And to make the Commi ttee aware of the
significance of the issue to the construction of
the project.

| also wanted to ask if M. MFadden
could have an opportunity at this point to explain
alittle bit to you what this neans.

HEARI NG OFFI CER BOUI LLON: Certainly.

MS. MacLEOD: Okay.

MR. McFADDEN: The understanding that we
had, and how exactly we came to it | can't say,
was that the mitigation, the appropriate
mtigation in this case was to conformto the
LORS, which in this case is the Shasta County Air
Quality -- no, not Air Quality -- Shasta County
general plan requirenment for 50 dba LEQ as a
general noise |evel requirenent.

And then address, as was proposed by the
staff in their alternate, the mtigation of the
specific receptor that would nost likely be
affected if the 50 dba LEQ were achieved

And there was even some question that 50

dba LEQ, whether that represented a significant
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i mpact as | understood the testinony, because of
the location and the noise and the traffic and
things like that.

But nonet hel ess, it was our
under st andi ng that we would be neeting the LORS,
the 50 dba LEQ.  And, at the same time, providing
specific and direct mtigation that would reduce
to a level less than insignificant under any
circunmstances, the nearest house, the nearest
receptor.

In order to move ahead, we have
commenced the engi neering process for our project.
We did commence it with the understandi ng that
had just said, that that would fully mtigate.

And in conformance with the staff's testinmony,
woul d reduce any noise inpact to |less than a |evel
of significance.

And it's going to cause us to be in a
position of redoing engineering work that we have
al ready engaged upon for the purpose of bringing
the project on line as early as possible.

I nasnuch as the staff's testinmony is
that both of these mtigation alternatives provide
an acceptable mtigation, we think that accepting

the alternate two, and we have enbraced Noi se2, we
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never had an intention of not doing Noise2.

Noi se2 is the mtigation of M.

Hat haway's residence -- the residence owned by M.
Hat haway, since he actually doesn't live there.
And also to conformto the Shasta County LORS for
general noise |evels.

In addition to the cost of redoing work,
there is schedul ed del ays because of the time
spent so far will also be respent.

HEARI NG OFFI CER BOUI LLON: M . McFadden,
|l et me ask you, comment (c), subparagraph (c) to
item number 2 says that they're not just revised
from what staff recommended at the hearing, but
they've been changed in a manner that unreasonably
burdens the applicant and is inconsistent with the
staff's recommendati on at the hearing.

Are you saying that what staff was
recommendi ng at the hearing was one or the other?

MR. McFADDEN: Yes, that was ny
under st andi ng, and they called them alternative
approaches. And in the written testinmony the
alternative approaches fully mtigated to below a
| evel of significance. That was in the written
testi mony.

HEARI NG OFFI CER BOUI LLON: Either of

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



[« B¢ 2 B S S N \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

59
t hem woul d?
MR. McFADDEN: Either of them that was
my cl ear understanding.
HEARI NG OFFI CER BOUI LLON: I's that

consistent with what the staff feels its testinmony

was ?

MR. BUELL: Yes, sir.

HEARI NG OFFI CER BOUI LLON: Al right, ny
request would stand, though, | would Iike those

comments with respect to each of the points raised
here. Specifically with regard to the noise |evel
determ ned in the various studies with specific
citations to the record. And anything the
applicant would care to add to their comments,

pl ease do. The nmore information we get the better
of f we are.

MR. McFADDEN: Yes, sir.

HEARI NG OFFI CER BOUI LLON: Movi ng ahead
now to page 348, those coments generally | would
agree with, given the conversation we just had
about the conditions in general in the first
pl ace.

Obviously if M. Hathaway won't |et you
on his property, we cannot require you to do

anyt hi ng.
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MR. McFADDEN: As you know, M. Hathaway
was an intervenor in this project. W've been
most recently getting along fanously with him
especially in the water. But we do need to
protect ourselves agai nst an absolute refusal for
some reason beyond our ken.

HEARI NG OFFI CER BOUI LLON: And t hen
movi ng ahead to the | ast comment on page 349, the

first comment, (a), the validity of that comment

will rise and fall with the discussion we've
al ready had.

The second conmment, (b), | believe that
change is appropriate, but 1'd like to get staff's
comments on that. Is that -- it's ny

under standing fromthe application that the first

of those additional mtigation measures, in fact,

is in place already, is it not? Standard outdoor/
weat her encl osures?

MR. McFADDEN: No, we don't intend to
have standard outdoor/weat her encl osures because
we intend to have an enclosed turbine building,
which is not standard. | think that's what our
point is.

We believe that it provides, with proper

desi gn, superior noise mtigation to a standard
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outdoor enclosure. And so we wouldn't want to go
back and fit the standard enclosure on, as | think
that this --

HEARI NG OFFI CER BOUI LLON: That's what
I'm saying, do you agree?

MR. BAKER: Yes, sir, | agree. But the
condition, fortunately, is witten in such a way
that it doesn't require that enclosure. The
condition uses the word may. It says the
m tigation measures to be enployed may incl ude,
but are not limted to.

So, if you wish to change the | anguage
in the condition, please go ahead and do it. |If
you don't wish to, it won't make any difference,
because the outdoor enclosure is not required.

HEARI NG OFFI CER BOUI LLON: Al'l right.
Now, having covered the itenms that | and the
Comm ttee thought were inportant to discuss, first
I'"I'l ask the applicant, do you have any comments
on any of the other comments that have been raised
by any of the parties?

MR. McFADDEN: No.

MS. MacLEOD: No, we have no other
conment s.

HEARI NG OFFI CER BOUI LLON:  And now t he
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staff, the same question?

MS. HOLMES: I have just a couple of
comment s.

About the water issue, staff filed
recommended changes to the PMPD on the water
i ssue. There were two specific itenms that we were
concerned about.

The first is that in the areas where the
PMPD characterized staff's position, the
characterization wasn't conplete and staff has an
interest in seeing that its testinony is
accurately characterized.

We're not proposing in those sections
that the Committee adopt staff's position as its
own. We're quite confortable with the Commttee's
ultimate disposition of the water issues and the
acceptance of the stipulation that was entered
into between staff and the applicant.

There was one other issue that came up
on wat er. I have to go back to nmy notes. I
refer to the applicant's coments on this issue.

I guess they made them orally.

In response to staff's recommended

changes on page 234 of the PMPD, we are concerned

t hat --

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



[« B¢ 2 B S S N \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

63

HEARI NG OFFI CER BOUI LLON: To what ?

MS. HOLMES: Page 234 of the PMPD. W
are concerned that this issue be accurately
characterized. It has to do with whether or not
there's contribution, and whether or not it's
i mportant to the decision.

This issue, if you'll recollect fromthe
heari ngs, deals with whether or not there's
connectivity between two aquifers. And staff had
concluded that there m ght be. And the applicant
had concluded that there was not.

However, to the extent that the PWMPD
characterizes what woul d happen if there were
connectivity, the record is inconplete, because
connectivity addressed several issues, not only
outfl ow over Burney Falls, but also -- reduced
outfl ow over Burney Falls, but also reduced
outflow to the other basin, which does support
popul ati on of endangered species.

So we believe that in order to fully
characterize the record with respect to what would
happen if there were connectivity, the changes
that staff has recommended need to be included.

We're not recommending that the

Comm ttee change any of its conditions or any of
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its conclusions.

HEARI NG OFFI CER BOUI LLON: There was one
ot her thing, now that you've brought up water.

Off the top of my head | think it's Soil and
Waterll. In error, we issued a PMPD which did not
reflect a nmore recent agreenent anong staff and
applicant with regard to the payment of certain
moneys, either to the project manager or to some
money manager designated by the project manager.

That additional clause was |left out of
t he PMPD. It was suggested in the staff's
conmment s. I think it is appropriate to include
it. And | want to make sure that, in fact, the
applicant did not disagree with that comment.

MR. McFADDEN: We don't disagree as |ong
as the verification is conpletion or obligations
as the payment of the noney. W don't intend to
manage those particular progranms that we're
fundi ng.

HEARI NG OFFI CER BOUI LLON: I's there any
public comment?

Hearing none, this hearing is concluded.

(Whereupon, at 3:08 p.m, the conference

was concl uded.)

--000- -
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